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From April 2004 through De-
cember 2004, we reviewed the
express legal authorities of the
10 most populous US states to
restrict the movement of per-
sons to control communicable
diseases. All 10 of the states
possessed express legal au-
thority to quarantine and iso-
late individuals, but the laws
varied substantially. In the ab-
sence of declared emergen-
cies, only 4 states had express
authority to conduct area quar-
antine, and only 2 states had
express authority to conduct
group quarantine. During de-
clared emergencies, 7 states
had additional authorities for
area quarantine. Express au-
thorities are only part of states’
legal powers to employ such
movement restrictions, but
substantial variation in ex-
press authorities across states
could present potential chal-
lenges for the coordination of
large national or regional epi-
demics. (Am J Public Health.
2007,;97:S38-S43. doi:10.2105/
AJPH.2005.083311)

QUARANTINE (THE SEPARATION
and restriction of movement of
well persons exposed to a com-

(the separation and restriction of
persons ill with such a disease)
are among public health’s tradi-
tional tools for the control of
communicable disease."* In the
United States, legal powers to re-
strict the movement of persons to
control communicable diseases
trace back to colonial times,” but
the use of these powers has de-
clined since the introduction of
effective antibiotics and vaccines.
In recent times, states’ powers to
restrict the movement of persons
(abbreviated here as RMP pow-
ers) have been used mainly to
detain persons with highly infec-
tious pulmonary tuberculosis
who refuse to comply with an-
tibiotic treatment regimens®* and
occasionally for measles® or HIV-
infected persons who persistently
practice unsafe transmission be-
haviors despite counseling.’
Despite waning use, the con-
tinuing importance of RMP pow-
ers was underscored in 2003
with the advent of severe acute
respiratory syndrome (SARS). Al-
though the United States experi-
enced only a small number of
SARS cases and did not use RMP
to any great extent, RMP was a
major tool for controlling the
her countries.”® In

Ontario, Canada, for example,
where an outbreak of SARS
occurred, officials put 23 000
persons into voluntary quaran-
tine to interrupt transmission of
the virus.’

In the United States, the fed-
eral government can take mea-
sures to prevent the introduction
or transmission of communicable
diseases from foreign countries
into the United States or from
one state or possession into an-
other. This includes the power to
quarantine and isolate persons
with specified communicable dis-
eases who are arriving into the
United States from a foreign
country, moving from one state
or possession into another state
or possession, or who are likely
to infect others who will then be
moving from one state or posses-

-2 However,

sion into another.
the legal power to use RMP for
communicable disease control
within individual states resides in
the states’ police power, a resid-
ual prerogative of sovereignty
that the states retained when the
US Constitution was ratified and
the Tenth Amendment was
adopted.”®** Thus, in times of se-
rious regional or national epi-
demics, whether natural or

human made, state law, as well
as federal law, will govern RMP
actions.

In this article, we report the
findings of a study of the legal
powers for RMP in the 10 most
populous US states in 2004,
where in over half of the US
population resides. This study
was prompted by the rising
specter of imported communica-
ble diseases, both natural (e.g.,
pandemic influenza®) or human
made, which have heightened
the need for federal, state, and
local agencies to review their
legal authorities for public
health interventions, including
RMP." Exercises designed to
test emergency public health
procedures and capabilities,
such as TOPOFF (Top Officials)
and Dark Winter,"”® have ex-
posed the need for an improved
understanding of public health
laws. In addition, some legal
commentators and expert panels
have suggested the need to
modernize these laws.'*2°

The 10 states chosen for this
review have large populations
and are likely to be crucial to the
control of any large epidemic that
affects the United States. In addi-
tion, these states have key ports
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of entry (by air or sea) and may
be among the first to experience
and amplify imported epidemics.

METHODS

From April through December
2004, we conducted a detailed
qualitative review of the statutes,
regulations, and cases pertaining
to RMP in the 10 most populous
US states. We reviewed RMP
laws in the following states, in
order of descending population
size: California, Texas, New York,
Florida, Illinois, Pennsylvania,
Ohio, Michigan, New Jersey, and
Georgia. In 2000, the combined
population of these states ac-
counted for 54.1% of the esti-
mated US population.*

We identified all of the state
laws containing explicit powers
to separate, quarantine, isolate,
apprehend, detain, or otherwise
achieve RMP. We reviewed only
express powers, meaning powers
that were specifically mentioned
and delineated in statutes, regu-
lations, or cases. We excluded
RMP powers that were inherent,
implied, or that state officials
could claim based on nonspe-
cific, general, or “umbrella” pub-
lic health powers or broad
grants of authority, although we
recognize that such RMP powers
exist (see “Discussion” section).
A typical example of such a
broad authority is that given to
public health officials in Penn-
sylvania, who have the authority
to “determine the appropriate
disease control measure based
upon the disease or infection,
the patient’s circumstances, the
type of facility available and any
other available information re-
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lating to the patient and the dis-
ease or infection.”*?

We restricted our study to
state-level law and searched
statutes and codes, regulations,
and published cases. We ac-
cessed the law through Lexis-
Nexis, state online databases, and
printed sources of state statutes,
regulations, and cases.

We excluded laws that related
only to the testing or examina-
tion of persons, the quarantine of
common carrier conveyances
(unless they also referred to the
detention of persons within the
conveyances), and maritime
quarantine. We characterized
and analyzed the laws by their
general characteristics, express
legal authorities for RMP in the
absence of a declared emer-
gency, and express legal authori-
ties for RMP during declared
emergencies. We sent our prelim-
inary results to the state public
health counsel in all 10 of the
states for review and comment.

RESULTS

The state public health coun-
sel in all 10 of the states re-
sponded with comments and cor-
rections on our findings. The
majority of comments involved
legal citation errors; a few
pointed out overlooked statutes
or gave interpretation to the ap-
plicability of specific provisions
of law.

General Characteristics
Express state RMP laws ex-
isted as statutes (written laws
passed by legislatures) and regu-
lations (administrative rules with
the force of law promulgated and
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enforced by government agen-
cies). We found these express
state RMP laws listed in state law
codes dealing with the general
control of communicable disease,
tuberculosis, and veneral or sexu-
ally transmitted disease, and with
the authorities of the governor or
other state or local officers dur-
ing declared emergencies. We lo-
cated a few older cases on the
state’s quarantine powers, but
these were generally not cited as
current authority by state coun-
sel. Although all 10 of the states
possessed statutes or regulations
giving express authority to con-
duct RMP, the laws varied
greatly among the states by their
level of detail, location in the
state’s legal code, complexity,
and specificity.

Express Authority in Absence
of a Declared Emergency

In all 10 of the states, the state
department of health or another
official person or agency pos-
sessed express authority to order
RMP within the state, or in any
local jurisdiction, during times
when no emergency had been
declared. In all 10 of the states,
at least 1 local official entity also
had express RMP authority, but
the states varied widely on which
entity was specified. In Texas, for
example, only 2 local entities
had express authority to impose
quarantine in times when no
emergency had been declared:
the local “health authority”
(a designated physician, usually
employed by the locality) and a
municipality.*?

In New Jersey, several differ-
ent local officials and bodies had
express authority to institute

RMP, including local boards of
health®*; health officers®®; per-
sons in charge of jail houses (for
sexually transmitted diseases)?%;
persons in charge of migrant
camps®’; and others.?®

In Pennsylvania, in addition to
the state department of health,
10 county and municipal health
departments had been approved
to provide public health services
within their jurisdictions. These
departments had authority and
responsibilities similar to those of
the state department of health,
including initiating RMP. Local
boards and departments of
health also had responsibility for
the prevention and control of dis-
ease within their jurisdictional
borders, but the local boards or
departments had to obtain ap-
proval from the state department
of health before instituting any
disease control measure, includ-
ing RMP*°

In New York, although the pri-
mary express responsibility for
RMP rested with local public
health officers and boards of
health, the state commissioner
of health could annul or modify
orders made by local boards of
health if, in his or her judgment,
the order affected the public
health beyond the territory over
which such local board had
jurisdiction.®

Area quarantine (also called
cordon sanitaire) is the restric-
tion of persons from entering
or leaving a certain place or
geographical space. In the ab-
sence of a declared emergency,
4 states, California,®" Texas,*?
New York,*® and probably
Ohio, had express legal author-
ity to conduct area quarantine
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TABLE 1—Express Legal Authority for Area and Group Quarantine in the 10 Most Populous US States,
With Primary Legal Citation: 2004

State (in Descending

Express Authority in Absence of a Declared Emergency

Additional Express Authority During Declared Emergency

Order of Population) Area Quarantine Group Quarantine Area Quarantine Group Quarantine
California Yes; Calif Health & Safety Code §120145 (2006) No No No
Texas Yes; Tex Health & Safety Code § 81.085 (2006) No Yes; Tex Gov Code § 418.018 (2006) No
New York Yes; NY Pub. Health Law § 2100 (2006) No Yes, NY Exec Law § 24 (2006) No
Florida No No No No
IIlinois No Yes; 20 IIl Comp Stat § 2305/2 (2007) Yes; 20 Il Comp Stat 3305/7 (2006) No
Pennsylvania No® Yes; 35 PS § 2140.301 (2006) Yes; 35 PaCS § 7301 (2006) No
Ohio Yes; Ohio Rev Code Ann § 3707.05 and No No No
§ 3707.08 (2006), see text
Michigan No No Yes; Mich Comp Laws Serv § 333.2251 (2006) No
Georgia No No Yes; Ga Code Ann § 38-3-51 No
New Jersey No No Yes; NJ Stat § App A:9-49 (2006) No

(Table 1; in Pennsylvania, an
administrative regulation, 28
Pa. Code § 27.67, could be in-
terpreted to give express area
quarantine authority). The state
counsel in Ohio believed that
this express authority probably
existed, because the relevant
statute referred to a require-
ment that local boards of health
obtain the approval of the Ohio
Department of Health before
closing a highway or imposing
quarantine on another munici-
pal corporation or township.>*
The state counsel reasoned

that the closing of a highway
would constitute area quaran-
tine, as would the imposing of
quarantine on a municipality or
township. In addition, Ohio law
allowed boards of health to pro-
hibit entrance and exit to an
area where a quarantined indi-

Group quarantine is the re-
striction of movement of more
than 1 person without naming or
specifying the individuals. For
example, a public health official
might wish to quarantine all per-
sons who attended a certain
event, even when their individual
identities are not known. Using
group quarantine, the official can
serve notice on the group as a
whole and identify them only by
their group characteristics.

In the absence of a declared
emergency, only Illinois®® and
Pennsylvania law expressly
authorized group quarantine
(Table 1). In Pennsylvania,
under the Counterterrorism
Planning Preparedness and Re-
sponse Act,” the governor, in
consultation with the secretary
of the department of health,
could order temporary group

Shaw et al.

Note: Express legal authority means a power that was specifically mentioned and delineated in written law, excluding area and group quarantine powers that could be claimed by states on
the basis of general or “umbrella” public health powers or broad grants of authority, and excluding implied or inherent authority (although such authority may exist). “Additional authority”
during declared emergencies means additional legal authority beyond that available in the absence of a declared emergency. Years in parentheses refer to current codes; all cited laws were
in force in 2004. The characterization and definition of declared emergencies varied by state.
28 Pa Code § 27.67 (2006) could be interpreted to authorize area quarantine.

declared emergency “in the case
of an actual or suspected out-
break of a contagious disease or
epidemic because of an actual
or suspected bioterrorist or
biohazardous event.”*® The
state’s disease prevention and
control regulations could also be
interpreted to authorize group
quarantine.*®

Express Authorities During
Declared Emergencies

In all 10 of the states, an offi-
cial, usually the governor, could
declare an emergency for epi-
demics or other communicable
disease threats, although the ter-
minology varied among states. In
7 states, the formal declaration
of an emergency triggered addi-
tional express authorities for area
quarantine beyond those ordinar-
ily authorized (Table 1). Typi-
cally, these were characterized as

the governor’s authority to con-
trol “ingress and egress” of per-
sons to and from affected geo-
graphical areas. In New York, for
example, in the event of a public
emergency within localities, the
chief executive could designate
specific zones in which the
ingress and egress of vehicles
and persons were prohibited.*’
In New Jersey, the governor had
the authority to order a “prohib-
ited area” during emergencies,
the equivalent of area quarantine
authority.*!

Additional express authority
for group quarantine during de-
clared emergencies was not men-
tioned in the laws of any of the
10 states. The express group
quarantine authority during
nonemergencies in Illinois and
Pennsylvania was presumed to
apply during declared emergen-
cies also.
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DISCUSSION

Our study found that, in
2004, all 10 of the most popu-
lous US states had express legal
authority for RMP both during
declared emergencies and during
times of nonemergency. These
laws, however, varied profoundly
among the 10 states, both in
form and content. In form, the
laws diverged by their location in
code and their structure. In con-
tent, they diverged by their speci-
ficity, level of detail, and scope of
application. Our findings are con-
sistent with, and extend, those of
previous researchers of state
public health laws."

This variation in express au-
thorities is relevant because the
states have traditionally been the
primary actors in multistate epi-
demics. Under the US system of
federalism, legal authority for
RMP during interstate epidemics
is shared between the state and
federal governments, and RMP
in such epidemics can be based
on either state or federal law.
However, because states and lo-
calities have the primary opera-
tional responsibility for commu-
nity containment measures
during large outbreaks (e.g., of
SARS, smallpox, or communica-
ble diseases yet unknown),*? the
earliest RMP measures are likely
to be ordered by state or local of-
ficials relying on state law.

What are the implications of
this profound variation in state
RMP laws? For routine public
health purposes, such as the
occasional isolation of recalci-
trant patients with highly infec-
tious tuberculosis, the conse-
quences are certainly small.

‘ GOVERNMENT, POLITICS, AND LAW

However, in large, fast-moving
national or regional epidemics in-
volving highly communicable dis-
eases, the federal government
will be responsible for coordinat-
ing response activities with the
states and making recommenda-
tions about community contain-
ment measures, including RMP.
Large variations in how states re-
spond to such recommendations
could make this coordinated re-
sponse more complex, and at
least in theory, large variations in
law could lead to variations in
response. *>**

Group quarantine is 1 exam-
ple. Group quarantine could be
an important tool during some
large, fast-moving epidemics, be-
cause public health officials may
not have time to individually
identify every person who should
be quarantined. In certain dan-
gerous and widespread epi-
demics, federal officials might
recommend large-scale group
quarantine to control the spread
of communicable diseases. We
found only 2 states, Illinois and
Pennsylvania, in which group
quarantine was expressly author-
ized in law.

A jurisdiction’s lack of express
legal authority for group quaran-
tine, or any other variation of
RMP, does not mean that the
jurisdiction lacks that power or
that a court would invalidate an
order for group quarantine by
public health officials. Courts
could hold group quarantine
valid based on broad statutory
public health powers or inherent
authority emanating from the
police power.

Likewise, area quarantine (cor-
don sanitaire) can be a useful
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way of restricting personal move-
ment and slowing down the
transmission of highly infectious
agents. Our analysis found that
only 4 of the states had express
statewide authority for area
quarantine in the absence of a
declared emergency. For de-
clared emergencies, the number
of states with this express au-
thority increased to 7. During
severe emergencies, governors
would probably declare emer-
gencies and, therefore, trigger
area quarantine authority. In
lesser emergencies, however,
governors might not declare
emergencies, and state officials
would have to rely on nonemer-
gency powers. As with group
quarantine, judges could hold
area quarantine valid under im-
plicit or inherent powers.

The large variation that we
found in state RMP laws is not
particularly surprising, given the
huge differences found in many
other areas of state law. Legal
scholars and practitioners have
long recognized the difficulties
presented by such variations.
One solution to this problem is
the adoption of uniform state
laws—i.e., model standardized
laws that if adopted by a suffi-
cient number of state legislatures
can reduce the effects of varia-
tion. For example, it was the vari-
ation and conflict among state
laws governing commercial trans-
actions that led to the creation of
the most celebrated and elabo-
rate of US uniform state laws, the
Uniform Commercial Code.*’
The main writer of the uniform
state laws in the United States,
the National Conference of Com-
missioners on Uniform State

Laws, has promulgated other uni-
form model state laws pertaining
to health, such as laws on health
care decisions and information,
and the determination of death.
Although the National Confer-
ence of Commissioners on Uni-
form State Laws has not drafted
a model law on RMP, it has con-
sidered model laws for other is-
sues related to public health
emergencies. Other organizations
have also drafted model laws as
a way to overcome variation
among the states. A recent study
found 107 model public health
laws available in full text on the
Internet (Centers for Disease
Control and Prevention, unpub-
lished data, 2005).

In 2001, after the attacks of
September 11, the Centers for
Disease Control and Prevention
sponsored the drafting of a model
law for state emergency health
powers, the Draft Model State
Emergency Health Powers Act
(DMSEHPA).*® The DMSEHPA
was created in part because of the
recognition of the great variation
among state laws pertaining to
public health emergencies, includ-
ing RMP. Sections of the act cover
aspects of RMP (e.g., group quar-
antine is specifically authorized):
the degree of restriction to be
used, due process, procedure,
and standards for instituting
RMP. Although provisions of the
DMSEHPA apply only during
officially declared public health
emergencies, much of it has been
incorporated into another model
act that applies to both emer-
gency and nonemergency situa-
tions, the Turning Point Model
State Public Health Act. The
authors of the DMSEHPA have
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reported that, as of July 15, 2006,
parts of the act had been adopted
in 38 states and the District of
Columbia.*” Through these adop-
tions, the DMSEHPA has proba-
bly contributed to making state
RMP laws more uniform.
Another way to mitigate the
variation among state laws is to
ensure optimal coordination
among the states during public
health emergencies. One way
that states have done this is by
forming mutual aid agreements
under the Emergency Manage-
ment Assistance Compact. Much
progress has been made, but
more legal and legislative work
must be done before most forms
of mutual aid can be imple-
mented (D. Stier, Centers for
Disease Control and Prevention,
unpublished data, 2006).

Limitations
Our analysis should be inter-
preted with 5 caveats, 1 major
and 4 minor. The major caveat is
the recognition that public health
law is not represented only by
what is explicitly stated in “black
letter” statutes and regulations.
Judges also make law through
court decisions, and they give
great deference to the views of
public health officials.*® This
would be especially true during
emergencies, when judges could
find legal powers for RMP in the
broad grants of authority given to
state and local public health offi-
cials, or in the extremely broad
authorities given to governors
during emergencies, all firmly
rooted in the police power itself.*
Second, although we made
every attempt to find and de-
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laws of the 10 states, our review
may not fully portray the law in
each state as would be depicted
by advocates in court. Law lives
through the interpretation of state
officers, lawyers, and ultimately,
judges. In most of the 10 states,
very few legal cases exist to guide
interpretation of the statutes. To
acknowledge the crucial impor-
tance of the interpreted law, we
submitted our findings to state
counsel in each of the 10 states.
Third, our review did not en-
compass separate statutes gov-
erning administrative procedures.
Most states have state-level ad-
ministrative procedure acts that
impose requirements on rule
making and other administrative
actions by state officials. No state
counsel told us that his or her
state’s state-level administrative
procedure act would affect rule
making around RMP, but this
remains a theoretical concern.
Fourth, because we studied only
10 of the 50 US states, we can-
not claim that our findings are
representative of all state laws in
the United States. Finally, our
study was a snapshot of laws in
2004; some of the states have
revised their laws since then.”®

Conclusions

Although some observers
have argued for profound revi-
sions and even whole-cloth re-
placement of “antique” public
health laws in the United
States,*® others have urged in-
stead an assessment of the flexi-
bility and value of traditional
laws.”"*% The laws of the 10
states that we studied illustrate
that previous researchers have
in their assessment

Shaw et al.

that many state communicable
disease laws exhibit “profound
variation.”® In theory, these var-
iations could lead to variations
in state responses to national
disease control recommenda-
tions during a large regional or
national epidemic. Carefully
drawn revisions could lead to
more uniform state RMP laws,
which might allow more uni-
form interstate and state—federal
responses. Also, in some states,
greater specificity in RMP laws
could clarify lines of authority
among government actors and
reduce the potential for conflict.
However, revisions in RMP laws
should be done cautiously to
avoid creating procedural or
substantive requirements that
could hamper the flexibility
(tempered by ethical concerns®?)
needed by public health officials
during epidemic responses and
to avoid unnecessarily limiting
existing powers. W
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